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DETAILED ACTION 
Response to Amendment 

Applicant's amendment filed on 1 1/07/2006 has been entered. The amendment to 
specification and claims are accepted to overcome the specification objection, claim 
objection and the 35 USC 1 1 2 second paragraph rejection. 

Priority 

1 . Acknowledgment is made of applicant's claim for foreign priority under 35 
U.S.C. 1 19(a)-(d). The certified copy has been filed in parent Application No. 
EP01 4801 44.3, filed on 12/21/2001. 

Double Patenting 

1 . The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Long!, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) or 1 .321 (d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1 , 1 994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 



Application/Control Number: 10/065,809 Page 3 

Art Unit: 2616 

2. Claim 10 is provisionally rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claim 9 of copending Application No. 
10/065808. Although the conflicting claims are not identical, they are not patentably 
distinct from each other. The reason is as below: 

In claim 9 of the copending application 10/065808, applicant claims all the limitation of 
claim 10 of current application, also includes other two steps: b) obtaining authorization 
to send data packet corresponding to the priority rank N; c) determining whether said 
data packet corresponding to the priority rank N is in said queue device corresponding 
to the priority rank N. Also, the "mechanism" in claim 10 of current application is 
considered to be similar to the "method" in claim 9 of application 10/065808. 
Comparing with claim 9 of application 10/065808, claim 10 of current application merely 
broadens the scope of the claim 9 of application 10/065808 by eliminating the 
authorization process, and canceling the availability check of corresponding packets. It 
would have been obvious to a person of ordinary skill in the art at the time the invention 
was made to cancel these 2 steps cited above to obtain the invention as specified in 
claim 10 of current application for simplifying the system design and also remaining the 
same function of the system as before. 



This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 
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Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

4. Claims 10, 11, 14 and 16 - 18 are rejected under 35 U.S.C. 102(e) as being 
anticipated by USPN 6980513 to Novick et al (hereinafter "Novick"). 

With respect to claim 10, Novick discloses a queue scheduling mechanism in a data 
packet transmission system, referring to Figure 1, including a transmission device 
(mixed traffic multiplexer 14 in Figure 1) for transmitting data packets, a set of queue 
devices (queues 16, 18, 20, 22, 26, 28, 30 and 32 in Figure 1) respectively associated 
with a set of priorities each defined by a priority rank for storing each of data packet 
transmitted by said transmission device into the queue device corresponding to one of 
said priority ranks, and a queue scheduler (scheduler 34 in Figure 1 ) for reading, at 
each packet cycle, a data packet in one of said queue determined by a normal priority 
preemption algorithm (best effort for low priority multiplexer 12). Said queue 
mechanism comprising: a credit device (MCR list 36 in Figure 1, col.3, lines 36 - 37) 
that provides (MCRR 16a, 18a, 20a and 22a in Figure 1) at least at each packet cycle a 
value N defining the priority rank to be considered by said queue scheduler (col.4, lines 
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5-8, steps 102 and 104 of Figure 2), the considered priority rank is selected based on 
a pre-determined value related to all of said priority ranks which are associated with 
said queue scheduling mechanism (col.4, lines 8-13), whereby a data packet is read 
by said queue scheduler from the queue device corresponding to the priority rank N 
instead of said queue device determined by the normal priority preemption algorithm 
(col.4, lines 19 - 24, 30 - 34; steps 1 10 - 130 in Figure 2). Novick does not specifically 
disclose the reception device in the system, but it is inherent here because transmitter 
cannot transmit data if there is no receiver. 

With respect to claim 1 1 , Novick discloses that credit device (MCR list 36 in Figure 1 ) 
includes a credit table storing at each address (MCRR 16a, 18a, 20a and 22a in Figure 
1 ) a value N equal to one of said priority ranks (col.4, lines 5 - 8), and address to be 
read by said queue scheduler for determining said priority rank N being incremented at 
each packet cycle after a data packet has been read from the queue device 
corresponding to said priority rank N (col.4, lines 34 - 38, steps 132 -M 14 in Figure 2 
(move to next connection or priority)). 

With respect to claim 14, Novick discloses that a data packet is read from the queue 
device determined by said normal priority preemption algorithm when there is no data 
packet available in the queue device corresponding to said priority rank N (col.4, lines 
30 - 34, wherein CCR serves the high priority scheduler (priority rank N), and low 
priority scheduler only serves as best effort when CCR runs out). 
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With respect to claim 16, Novick discloses that the queue scheduling mechanism is 
used in a switch engine of a switching node within a network, the transmission device is 
an input adapter and reception device is an output adapter (col.3, lines 7 - 9). 

With respect to claim 17, Novick discloses that the pre-determined value comprises a 
pre-determined percentage of occurrences of said considered priority rank relative to all 
of said priority ranks (col.4, lines 8-15). 

With respect to claim 18, Novick discloses an output signal line that provides said data 
packet that is read by said queue scheduler to said reception device (the output line 
with an arrow on the right side of the mixed traffic multiplexer 14, in Figure 1). 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

6. Claims 12 and 13 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over USPN 6980513 (Novick) in view of USPN 6721273 to Lyon et al (hereinafter 
"Lyon"). 
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With respect to claims 12 and 13, Novick failed to teach that a data packet is read by 
queue scheduler from said queue device corresponding to said priority rank N only if an 
active GRANT signal from said reception device is received by said queue scheduler; 
also Novick failed to teach that the GRANT signal depends upon a filling level of 
receiving queue device in said reception device. 

Lyon teaches method and apparatus for traffic flow control in a data switch, referring to 
Figures 1 and 6,. a traffic flow controller (TFC 100 in Figure 1) is coupled between the 
output and input ports (col.5, lines 22 - 27); the scheduler 50 (in Figure 6 of Lyon) only 
sends data when indicated no congestion (GRANT) (col.7, lines 48 - 53). Also, Lyon 
teaches the GRANT signal depends on a filling level of the receiving queue device in 
the reception device (col.6, lines 2 - 9). 

It would have been obvious to a person of ordinary skill in the art at the time the 
invention was made to add the method cited above as taught by Lyon to the method of 
Novick to obtain the invention as specified in claims 12 and 13. 

The motivation for doing so would have been to guarantee the QoS contract by using 
flow control in a switch. 
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7. Claims 15, 19, 5 and 6 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over USPN 6980513 (Novick) in view of USPN 6438134 to Chow et al 
(hereinafter "Chow"). 

With respect to claim 15, Novick discloses all the limitation of claim 1 1 , from which claim 
15 depends. Novick does not disclose that the locations in the credit table contain no 
value meaning the priority rank to be considered the highest priority rank. 

Chow teaches a method for servicing queues by a hierarchical scheduler including 
weighted fair queue scheduler 1 16 (Figure 8 of Chow), the credits (or weights) are 
assigned as Table 3 (col. 12 of Chow) p 1( p 2 , P3, P4 and °°, wherein « represents the 
highest priority (col. 12, lines 27 - 31 of Chow). 

It would have been obvious to a person of ordinary skill in the art at the time the 
invention was made to add the method cited above by Chow to the mechanism of 
Novick to obtain the invention as specified in claim 15. 

The motivation for doing so would have been to guarantee the data packet with highest 
priority to be transmitted without delay or loss. 

With respect to claims 1 9 and 5, Novick does not disclose that the queue scheduling 
mechanism comprises an exhaustive priority register that registers the value of at least 
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one exhaustive priority rank to be read by said queue scheduler from the queue device 
corresponding to said exhaustive priority rank rather than from the queue device 
corresponding to said priority rank N. 

Chow teaches a method for hierarchically scheduling the data packet in a switch, 
referring to Figure 2 of Chow, comprises an secondary idle BW scheduler 25, which is 
preferably implemented as weighted fair queue scheduler (works as the priority rank 
scheduler) (col.6, lines 1 - 9 of Chow); a secondary shaper scheduler 20 and an 
exhaustive scheduler 30, the secondary shaper scheduler 20 is assigned a higher 
priority level than the secondary idle BW scheduler 25, thereby ensuring the former will 
always served ahead of the latter (Figure 2, col. 5, lines 1 9 - 37 of Chow). 

It would have been obvious to a person of ordinary skill in the art at the time the 
invention was made to add method of exhaustive priority as taught by Chow to the 
method of Novick. 

The motivation for doing so would have been to allocate enough resource for the high 
priority data packet to guarantee the QoS. 

With respect to claim 6, Novick discloses the priority rank N has higher priority than 
normal priority (col.4, lines 19 - 24, 30 - 34; steps 1 10 - 130 in Figure 2 of Novick); 
Novick does not disclose exhaustive priority has higher priority than priority rank N. 
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Chow teaches that the secondary shaper scheduler 20 (exhaustive priority) has higher 
priority than the secondary idle BW scheduler 25 (priority rank N) (Figure 2, col.5, lines 
19 - 37 of Chow). Which means normal priority preemption only can be scheduled 
when there is no data packet available for exhaustive priority and priority rank N. 

It would have been obvious to a person of ordinary skill in the art at the time the 
invention was made to combine the method as above as taught by Chow with the 
method of Novick to obtain the invention as specified in claim 6. 

The motivation for doing so would have been to provide more classified priority levels 
and guarantee the QoS contract. 

8. Claim 3 is rejected under 35 U.S.C. 103(a) as being unpatentable over USPN 
6980513 (Novick) in view of USPN 6438134 (Chow) and USPN 6721273 (Lyon). 

With respect to claim 3, Novick as modified by Chow teaches all the limitation of claim 
19, from which claim 3 depends. Novick as modified by Chow does not teach that a 
data packet is read out by queue scheduler from said queue device corresponding to 
exhaustive priority only if an active GRANT signal from said reception device is received 
by queue scheduler. 
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Lyon teaches that the scheduler 50 (in Figure 6 of Lyon) only sends data when 
indicated no congestion (GRANT) (col.7, lines 48 - 53). 

It would have been obvious to a person of ordinary skill in the art at the time the 
invention was made to combine the method cited above as taught by Lyon with the 
method of Novick as modified by Chow to obtain the invention as specified in claim 3. 
The motivation for doing so would have been to implement flow control in a switch, 
avoid data loss and guarantee the QoS. 

Response to Arguments 

9. Applicant's arguments with respect to claim 10 have been considered but are 
moot in view of the new ground(s) of rejection. Also, in view of the claim 9 of application 
10/065808, claim 10 still has Non-Statutory Obviousness-type double patenting 
problem. See the claims rejections above for details. 

Conclusion 

10. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 

§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
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shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Leibo Ding whose telephone number is (571 ) 270-1 137. 
The examiner can normally be reached on Monday-Friday, 7:30 a.m.-5:00 p.m., EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Chau Nguyen can be reached on 571-272-3126. The fax phone number for 
the organization where this application or proceeding is assigned is 571 -273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 




LD/February 28, 2007 




